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The law of sexuality is messy. For decades, courts have sloppily shaped doctrine around 

theories of sex equality, gender non-conformity, sex-stereotypes, sexual orientation, and gender 

identity. Judges have long failed to show a meaningful understanding of gender as a general 

matter or gender’s place, more specifically, in American history. Courts have muddled through 

complex questions of sex, sexuality, and gender by making incremental (and sometimes 

nonsensical) changes in governing principles, freely interchanging terms that are not precise 

synonyms, or applying opaque constitutional analyses. Though the art of law is line-drawing in a 

world that defies determinate categories, judges and lawyers have had a noticeably rough go at 

applying their craft in this space. 

Sex discrimination in American law is not solely about discrimination because of a 

person's sex organs or secondary sex characteristics— instead, the doctrine is concerned broadly 

with the eradication of inequitable power dynamics and discrimination along the continuum of 

masculinity and femininity. In short, while the function of the law revolves around gender, the 
form 
of the law has been stuck on the term sex. 

The law of sex is generally about the power dynamics between three groups: prototypical 

masculine men, prototypical feminine women, and those who fall somewhere in between. An 

examination of the relationship between masculine men and feminine women can reveal social 

anxieties about the fungible nature of masculinity and femininity. The relationship between 

masculine men and gender transgressive individuals, including LGBTQ persons, reveals social 

anxieties about the fluidity of masculinity and femininity. Both relationships lay bare a common 

fear that patriarchal norms are not immune from attack. If gender roles are either fungible or 

mutable, the fraud of masculine supremacy is exposed. 

The LGBTQ community’s part in these social dynamics is relatively new. Despite the 

truism that gay, lesbian, and bisexual Americans were part of the young nation’s body politic, 

there was an absence of targeted regulation. Throughout the twentieth and early twenty-first 

centuries, American law steered towards the suppression of lesbian, gay, bisexual, and 

transgender citizens with surgical precision. The state criminalized same-sex intimacy, banned 

sexual minorities from federal government employment and military service, enacted crossdressing 

bans, denied openly LGBTQ persons the right to adopt and raise their biological 

children, proscribed same-sex marriages, and denied non-heterosexuals equal access to the 

wheels of government. 

The law, with relative swiftness, pivoted from its peak rejection of sexual minority rights 

as a matter of constitutional law in Bowers v. Hardwick, which blessed the criminalization of 

samesex 

intimacy, toward embracing LGBTQ rights. It took less than two decades for the Supreme 

Court to reverse Bowers in 2003 and then recognize the right of same-sex couples to marry in 

Obergefell v. Hodges a dozen years later. 

Throughout the litigation challenging same-sex marriage bans and in post-Obergefell 

litigation, especially in the context of employment discrimination, courts and administrative 

agencies have grappled with the question of whether sexual orientation discrimination is a form 

of sex discrimination. The arguments generally fall into two camps: sexual orientation is sex 

discrimination because an individual cannot discriminate against a gay, lesbian, or bisexual 

person without taking their sex into account or sexual orientation discrimination is not sex 

discrimination because sexism and homophobia are unrelated types of bias. 



What can legal history and recent jurisprudence uncover about what, if any, connection 

exists between homophobia and sexism? This Article assesses the areas of life where the law has 

had the most profound impact on sex equality and sexual orientation equality: the family, the 

workplace, and the public square. Building on earlier literature, the Article examines the policing 

of sexuality in these spaces across three eras of American law— the agrarian era, the 

industrialized era, and the modern economic era— and analyzes whether the socio-economic 

shifts in American life that influenced the regulation of gender reveal a connection between 

sexism and homophobia. 

The Article details how the rise of the modern homophobic state is attributable to 

ambivalent sexism, and proceeds in four parts. Part I explains the theory of ambivalent sexism, 

which recognizes the symbiotic relationship between twin forms of sexism— misogynistic, hostile 

sexism and paternalistic, benevolent sexism. Part II reviews the customs of sexuality in 

preindustrial 

America, highlighting the most prevalent forms of gender policing that reinforced male 

supremacy. 

Part III examines the implications of industrialization and urbanization for the LGBTQ 

community. This Part describes the hostile sexism that manifested in laws targeting same-sex 

relationships and forms of policing that worked to suppress gender expressions that challenged 

the supremacy of masculinity. Law enforcement and administrative agencies enforced these laws 

to rein in what they saw as a "third sex," comprising lesbian, gay, bisexual, and transgender 

persons who could not neatly fit within traditional binary silos of masculine men and feminine 

women. Part III shows the law accomplished this by aggressive enforcement of disorderly 

conduct laws, proscriptions against same-sex intimacies, and the emergence of a status-conduct 

dichotomy in American jurisprudence, all of which emphasized gender non-conforming traits to 

subjugate the entire LGBTQ community. This Part demonstrates, as Margot Canady described, 

that the state “did not merely implicate but constituted” what it meant to be a LGBTQ person 

through the “identification of certain sexual behaviors, gender traits, and emotional ties” as 

commonly held characteristics. 

Part IV turns to the modern economic era of gender equality and posits that the state’s 

construction of hostile, anti-LGBTQ stereotypes was, in turn, used in conjunction with 

benevolent sexist ideologies about marriage and family to again suppress LGBTQ rights. Thus, 

Part IV uncovers how recent developments in American law favorable to the LGBTQ 

community’s rights are also a rejection of patently sexist principles formed to subjugate women 

and later reappropriated to oppose LGBTQ rights. Part IV concludes by analyzing recent Title 

VII decisions recognizing sexual orientation discrimination as sex discrimination, proffering that 

they recognize sub silentio the ambivalent sexist underpinnings of homophobia. 
 


